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C o n t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  t h a t  a n  
a f f i l i a t e  of debarred c o n t r a c t o r  is 
i n e l i g i b l e  for c o n t r a c t  award is r e a s o n a b l e  
where  t h e  a f f i l i a t e  was i n c o r p o r a t e d  a f te r  
t h e  c o n t r a c t o r  r e c e i v e d  a n o t i c e  o f  proposed 
debarment  and t h e  a f f i l i a t e  w i l l  employ 
assets of debarred f i r m .  

So l id  Waste S e r v i c e s ,  I n c .  (SWS) protests t h e  
award of a c o n t r a c t  for waste d isposa l  s e r v i c e s  t o  
J o h n  C. Ho l l and  E n t e r p r i s e s ,  Inc . ,  unde r  i n v i t a t i o n  f o r  
b i d s  ( I F B )  No. N62470-85-8-6008 i s s u e d  by t h e  Norfolk 
Nava l  S h i p y a r d ,  Po r t smou th ,  V i r g i n i a .  SWS e s s e n t i a l l y  
c o n t e n d s  t h a t  t h e  s o l i c i t a t i o n  is ambiguous and t h a t  
H o l l a n d ' s  low b i d  is  n o n r e s p o n s i v e .  We d ismiss  t h e  
p r o t e s t .  

SWS, t h e  second  low bidder ,  is who l ly  owned by J .P.  
Piascaro & Sons ,  I n c .  By l e t t e r  clated March 8, 1985, t h e  
Ch ie f  of h a v a l  ha te r ia l  i s s u e d  a formal " n o t i c e  of pro- 
posal t o  debar" Mascaro. The  c a u s e s  for t h e  p r o p o s e a  
deba rmen t  were t h e  f o l l o w i n g :  1 )  c o n v i c t i o n  of t h e  
s e c r e t a r y  and par t -owner  of Mascaro i n  1984 o n  12 c o u n t s  
of t h e f t  by d e c e p t i o n  and i n  1377 for t h e f t  by d e c e p t i o n  
and  fa l se  s t a t e m e n t s ;  2 )  c o n v i c t i o n  o f  the v i c e - p r e s i d e n t  
of t h e  f i r m  i n  1977 o n  federal  c h a r g e s  of mail f r a u d  and 
f a l se  s t a t e m e n t s ;  and 3 )  t h e  firm i t s e l f  w a s  c o n v i c t e d  i n  
1977 i n  t h e  s ta te  c o u r t s  for  t h e f t  by d e c e p t i o n ,  unsworn 
f a l s i f i c a t i o n  and  d e c e p t i v e  b u s i n e s s  p r a c t i c e .  The  C h i e f  
of Naval  Material's n o t i c e  stated: 

"Pending t h e  deba rmen t  d e t e r m i n a t i o n s ,  b i d s  or 
p r o p o s a l s  s h a l l  n o t  be so l i c i t ed  from, c o n t r a c t s  
s h a l l  n o t  be awarded to ,  e x i s t i n g  c o n t r a c t s  s h a l l  
n o t  be renewed or  otherwise e x t e n d e d ,  and sub-  
c o n t r a c t s  s h a l l  n o t  be c o n s e n t e d  t o  or approved  
for  [Mascaro] w i t h i n  t h e  Depar tment  of Defense ,  
u n l e s s  t h e  S e c r e t a r y  c o n c e r n e d  o r  h i s  a u t h o r i z e d  
r e p r e s e n t a t i v e  s t a t e s  i n  w r i t i n g  a c o m p e l l i n g  
r e a s o n  t o  do so.'' 
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Approx ima te ly  20 d a y s  a f t e r  r e c e i v i n g  t h i s  n o t i f i c a t i o n  of 
proposed d e b a r m e n t  from t h e  Navy, Mascaro incorporated 
SWS i n  t h e  s ta te  of P e n n s y l v a n i a  l /  and the Navy h a s  been  
in fo rmed  t h a t  SkS p l a n s  t o  u s e  t h z  labor, equ ipmen t ,  and  
c a p i t a l  of Mascaro t o  p e r f o r m  any c o n t r a c t s  t h a t  i t  migh t  
o b t a i n .  The Navy c o n s i d e r s  SWS, a s  w e l l  as  Mascaro, 
i n e l i g i b l e  to  r e c e i v e  any c o n t r a c t  awaras. 

Shb a r g u e s  t h a t  u n d e r  t h e  Federal A c y u i s t l o n  
R e g u l a t i o n  ( F A H ) ,  4 8  C.F .K.  S 9 . 4 0 7 - 1 ( ~ ) ( 1 9 8 4 ) ,  a f f i l i a t e s  
of s u s p e n a e d  c o n t r a c t o r s  are  riot a u t o m a t i c a l l y  suspended  
u n l e s s  s e p a r a t e l y  named and g i v e n  a n  O p p o r t u n i t y  to  
re spond .  F u r t h e r ,  t h e  Navy Debarment C o m m i t t e e  h a s  been 
p r o v i d e d  i n f o r m a t i o n  by SWS c o n c e r n i n g  i ts  v o t i n g  t r u s t  
i n  a n t i c i p a t i o n  of b e i n g  permitted t o  c o n d u c t  government  
c o n t r a c t i n g  b u s i n e s s  d e s p i t e  t h e  deba rmen t  o f  i t s  p a r e n t .  
The  matter is s t i l l  p e n d i n g  and t h e  Debarment Committee 
h a s  n o t  r e a c h e d  a a e c i s i o n .  

The Navy a r g u e s  t h a t  t h e  c i r c u m s t a n c e s  create a n  
i r rebut tab le  p r e s u m p t i o n  of " i d e n t i c a l i t y "  of Mascaro and 
SWS so t h a t  SWS is c l e a r l y  i n e l i g i b l e  t o  receive a n y  
c o n t r a c t  awards. T h e  Navy f u r t h e r  a r g u e s  t h a t  a v o t i n g  
t r u s t  does n o t  p r e c l u d e  o p e r a t i o n  o f  SWS by f o r m e r  Mascaro 
Off icers  and i n s i s t s  t h a t  j u s t i c e  demands t h a t  t h e  
corporate v e i l  be pierced. 

O u r  r e v i e w  of t h i s  matter is r e s t r i c t e d  t o  a n  
e x a m i n a t i o n  of w h e t h e r  t n e  c o n t r a c t i n g  o f f i c e r ' s  deter- 
m i n a t i o n  t h a t  SkS was i n e l i g i b l e  was r e a s o n a b l e .  - See 
A t c n i s o n  E n g i n e e r i n g  C o . ,  B-208146.5, Aug. 30, 1983, 63-2 
CYD 11 278. W h i l e  d e b a r m e n t  aoes n o t  n e c e s s a r i l y  " i n c l u d e  
any a f f i l i a t e s  of t h e  c o n t r a c t o r  [ u n l e s s ]  s p e c i f i c a l l y  
named and . . . g i v e n  . . . a n  o p p o r t u n i t y  t o  r e s p o n d , "  
- see FAR, 48 C . F . R .  3s 9 . 4 U 6 - 1 ( ~ ) ,  9 . 4 0 7 - 1 ( c ) ,  t h e  pro-  
tester 's  r e l i a n c e  o n  t h i s  p r o v i s i o n  is  m i s p l a c e d .  he 
f a i l  t o  see how a n  agency  deba rmen t  committee c a n  name and 
g i v e  n o t i c e  t o  a n o n e x i s t e n t  a f f i l i a t e .  Here, it appears 

- l/ SWS d i d  i d e n t i f y  i t s e l f  a s  a wholly-owned s u b s i a i a r y  
of Mascaro i n  i t s  b i d  and  s ta ted  t h e r e i n  as follows: 
"LSWS] is 100% owned by [Mascaro] ; however ,  a l l  of t h e  
s t o c k  of [SWS] h a s  b e e n  placed i n  a v o t i n g  t r u s t  and is 
v o t e d  and c o n t r o l l e d  by t h e  t rus tee  rather t h a n  by t h e  
owner ,  [Mascarol . I' 
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t n a t  t h e  a f f i l i a t e  was c r e a t e d  a f t e r  t h e  N a v y ' s  n o t i c e  o f  
p r o p o s e d  d e b a r m e n t  o f  t h e  p a r e n t  and  s o l e l y  f o r  t h e  
p u r p o s e  o f  a v o i d i n g  t h e  e f f e c t s  o f  t h e  d e b a r m e n t  o f  t h e  
p a r e n t .  We t h i n k  i t  is r e a s o n a b l e  t h a t  t h e  cited r e g u l a -  
t i o n  be h e l d  appl icable  o n l y  t o  a f f i l i a t e a  companies  t n a t  
were i n  e x i s t e n c e  a t  t h e  t i m e  t h e  n o t i c e  of deba rmen t  was 
issuea. O t h e r w i s e ,  t h e  deoa rmen t  process w o u l d  be  seri-  
o u s l y  i m p a i r e d  i f  COntrdCtorS  c a n  so e a s i l y  and w i t h  s u c n  
impun i ty  dvoia i t s  e f f ec t s .  T h u s ,  w e  t h i n k  t h e  con- 
t r a c t i n g  o f f i c e r ' s  d e t e r m i n a t i o n  t n a t  SWS is  i n e l i g i b l e  
for awdra, a t  l e a s t  w h i l e  a d e t e r m i n a t i o n  by t h e  Deoarnlent 
C o m a i t t e e  is p e n d i n g ,  is r e a s o n a b l e .  

S i n c e  SLVS is t e m p o r a r i l y  i n e l i g i b l e  fo r  c o n t r a c t  
award, it is n o t  a n  i n t e r e s t e d  p a r t y  u n d e r  o u r  b i d  Protest 
R e g u l a t i o n s .  See 4 C.F.H. S 2 1 . 0 ( a )  ( 1 9 8 5 ) .  T h e r e f o r e ,  
w e  w i l l  n o t  c o n s i d e r  t h e  merits of t h e  protest. 

The  p ro tes t  is dismissed.  

2 w c L - L  . Van C l e v e  
G e n e r a l  C o u n s e l  
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